AFFIRMATIVE ACTION: WHO, HOW AND How MUCH?

1. INTRODUCTION

2, THE WHO QUESTION
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The Constitution leaves the identity of the potential beneficiaries of affirmative
action deliberately vague and open-ended, referming to ‘persons or
categories of persons disadvantaged by unfair discrimination’. The
Employment Equity Act, however, is less circumspect in its approach, and
identifies three very distinct categories of disadvantage that warrant redress —
race, gender and disability. The Act therefore recognizes black people,
women of all races, and people with disabiliies as the potential beneficiaries
of affimative action in the workplace. The category 'black' is intended to
encompass all those previously classified as 'African’, 'Coloured' and 'Indian’,
meaning that it reproduces what are in fact the same racial categories and
divisions that underpinned apartheid. Henk Botha fittingly calls this ‘one of the
great paradoxes of South Africa’s consfitutional fransition’. Evidence suggests
that actual implementation favours ‘race’ over ‘gender’ and ‘disability’, and
‘African’ over ‘Coloured’ and ‘Indian’. This should not come as a surprise,
because as recently as 2005 the ANC reconfirmed that the national question
in South Africa is about the liberation of the African majority. In addition, the
decision by the ANC in the late 1970s to endorse the black consciousness
movement’s use of the term ‘black’ to refer to Africans, Coloureds and
Indians, was a contested one, and remains so today. Many believe that it
homogenized the political experience of the three groups, underplaying their
varying locations on the hierarchical structure of apartheid’'s racial
oppression. !t also implies equal claim to post-apartheid redress, without
taking into account the severity of the racial oppression of Africans and the
relative advantages enjoyed by Coloureds and Indians. This tension is at
present also reflected in the discussion about so-calied ‘degrees of
disadvantage' that has played itself out in the courts, where affrmative
action pians that prioritize Africans over other designated groups have been
justiied on the basis of the relative disadvantage of Africans vis-&-vis

Coloureds and Indians.

Implicit in the Constitutional provision is the recognition that disadvanfage
and inequality take on particularly complex forms in South Africa, and that
affrmative action measures may be tailored fo a variety of groups, provided
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of course that they ‘have been disadvantaged by unfair discrimination’. In
van Heerden, the Consfitutional Court endorsed the broad sweep of section
92(2), stating that its purpose is to redress disadvaniages based not only on
race, but also on the basis of gender and class and ‘other levels and forms of
social differentiation and systemic under-privilege which still persist.” In other
words, there is an acknowledgement that disadvantage not only follows the
axis of race, but that ‘(r)ocial cleavages are cross-cut with rural-urban,
gender, class, regional and cultural divides which complicate the nature of

disadvantage and discrimination.’

The exclusive emphasis on race-based affimafive action denies this
complexity and potentially excludes some of the most deserving beneficiaries
of measures of redress. The current focus on race as the locus of redress is
based on the assumption that the apartheid state was in the first instance
racially exclusive, denying political and equal economic rights fo a black
population, and only secondarily economically exploitative. If this is correct,
the policy of redress would look much like the current policy, namely one
cgimed at making workplaces reflect the racialised demographics of South
African society. However, this interpretation of the nature of apartheid is
disputable. Many argue that it was also about class exploitation, about
spatial separation, about gender domination and about the complex
articulation of these and other elements. This interpretation would favour o
more nuanced approach to affirmative action — one involving the need to
study each domain in which affirmative action is to be undertaken in detail, in
order to identify the real sources of disadvantage suffered by the relevant

individuals and groups.

The significance of replicating apartheid’s racial grid in the pursuit of redress
may also have important implications for the pursuit of non-racialism, which is,
we are told, the ultimate goal of a race-based strategy. This instrumental
approach of using race to overcome the effects of racial discriminatfion is
perhaps best exemplified by the statement of Justice Blackmun of the US
Supreme Court, that ‘filn order to get beyond racism, we must first take race
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info account’. In van Heerden the Consfitutional Court endorsed this
insfrumental approach, regarding race-based redress as the means to
ultimately achieve the non-racial end. Being instrumental, this approach
requires us to assess whether race-based affirmative action programmes
have the potential to bring about the non-racial ideal. If it turns out, for
example, that they will exacerbate racial prejudice and hostility, thereby
making it harder to achieve a truly non-racial society, that is a reason that
counts against the instrumental desirability of race-based programmes. This
would not settle the matter, of course, for there might also be respects in
which race-based programmes would advance the coming of a non-racial
society, for example, by redistributing positions of power and authority to
black people, thereby creating previously unavailable role models and
changing widely held prejudicial ottitudes.

While mosi people today proudly proclaim commitment to a non-racial
society, the meaning of the term remains elusive and is seldom interrogated.
This is indeed curious, because the Constitution identifies ‘non-racialism’ as a
‘founding value’'. It is clear that, for the term ‘non-racialism’ to have ony
meaning, it must mean more than ‘non-racism’ because otherwise, as
MacDonald points out, ‘non-racialists could call themselves non-racists and
be done with it’. The new constitutional order casts itself as both anti-racist
and non-racial, confirming that the two terms do not refer to identical
phenomena. ‘Non-racialism’ is therefore an ideal that has two objectives at
its core, namely overcoming racism and eradicating official racialism.
Commonly understood, however, it is taken to mean that people are weaned

from a concern with race.

To what extent, then, does race-based affirmafive action contribute fo this
ideal? In setting out to answer this question, it becomes apparent that while
there may be a rheforical commitment to the goal of a non-racial society,
open debate on the implications of race-based affiimative action for this
goal is so rare that ‘it may as well not occur'. Often the link between the two

is regarded as self-evident. Closer scrutiny, however, reveals that the link is a
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complex one, based on a particular understanding of ‘non-racialism’. While
‘non-racialism’ may run like an ‘unbreakable thread’ through the history of
the ANC, its meaning has never remained stable. It has been continuously
modified and recast for a variety of reasons, not least being the practical
experience of the struggle against apartheid. The concept of non-racialism
that developed in the course of the anti-apartheid struggle during the 1980s
can be described as a transformational one. Non—racialism as an ideal of
societal transformation refers to a process in which a commitment to the
eradication of both the practices of apartheid and the system of ideas
concerning ‘race’ on which these practices were built is complemented by a
concerted programme 10 provide wide-ranging redress for the
disadvantages that the majority of South Africans suffered in the past. On this
view, the principle of non-racialism, far from precluding the adoption of
racialist policies, instead makes it an essential element. To put it simply, talk of
non-racialism is nonsensical in the context of a society characterised by
deeply enfrenched socio-economic inequalities that are largely racially-
based. Unless these racidlly-based inequalities are redressed by means of
racially-based measures, as one commentator has noted, ‘whites will remain
subjects and blacks objects, just as before'. This means that claims to racial
exclusivity inherent in race-based redress may function, paradoxically, as a
means by which the disadvantaoged press for a proper deracialisation of

society.

However, there are certainly significant costs involved in the replication of
apartheid’s racial categories. One of the consequences of making these
categories salient is that it gives them, to borrow Melissa Nobles’s phrase, an
‘illusion of ordinariness’, which prevents a critical and reflective consideration
of the socially meaningful existence of races. Race - especially the idea that
South African society is comprised of four distinct races — is simply a given in
the manner in which we think of society. It becomes a habit of thought and
experience, a facet of everyday ‘common sense’, an explanation of events,
behaviours, the past, present and future that is considered adequate and

obvious, requiring no elaboration. In addition, it gives legitimacy to thoroughly
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discredited bioculturalist categorisations of race, which may be one of the
more disturbing ironies of post-apartheid redress. There is no need 1o question
apartheid's race dliocations, as the present provides us with a seamiess
continuity, accepting the validity of and the ability to recognise races that
are so necessary for policies based on this construction. Studies also indicate
that people still overwhelmingly claim o racialised identity as their primary
means of describing themselves. This should not be surprising because ‘the
everyday banality of race classification’ {as Gerhard Maré refers to it}
permeates South Affica on an regular basis: from meeting the requirements of
the Employment Equity Act, to gaining or being refused admission to
universities, 1o registering births, to completing a census form — all require the
specification of ‘race’ or ‘population group’ or ‘ethnic group’ (where these

all mean exactly the same thing).

To be sure, race-based redress may have contributed to an ideal of non-
racialism in other ways. The value of making workplaces and educational
institutions more racially representative can hardly be underestimated. it
provides an opportunity for individuating interaction between members of
different groups and for the creation of cross-cutting sources of social identify,
which, while not guaranieed to eliminate inter-group prejudice, are
unqguestioningly necessary to that end. Social identity theory suggests that
placing members of different social categories into situations involving
cooperative interdependence and individuating social interactions also

appears to reduce categorical responding.

it may well be that in the particuiar case of South Africa, the costs associated
with a race-based approach would have to be significant in order to
outweigh the benefits. After decades of formal racial classifications, on the
basis of which some of South Africa’s most fundamental social goods such as
employment, land, housing and education were distributed, it is only to be
expected that these racial categories will retain salience in South African
society for some lime to come. These ‘racial groups’ were, in effect, created
by the original unjust practice of racial discrimination, and to deny that fact
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(by pursuing a policy of ‘colour blindness’ or by denying that races exist)
would be 1o deny a socidl reality — a reality that cannot morally be ignored as
long as the wrongs that created them have not yet been rectified.
Nonetheless, even if this view is accepted, it does not relieve us of the burden
to ensure that, in the words of Justice Sachs, ‘the baby of non-racialism is not
thrown out with the bath-water of remedial action.' There may come a point
where the benefits of race-based redress no longer outweigh the harm of
perpetuating race consciousness. In this regard, the democratic state has a
particular responsibility — one that derives from numerical and political power
- of reshaping the way in which we identify ourselves. If it is agreed that
identities are not given but constructed, the state has a vital role to piay in
creating non-racial South Africans through full citizenship in the universal state.
If, however, it turns out that ‘the state’s non-racialism is merely formal, it
follows, as MacDonald points out, ‘that the non-racial people [will] remain

merely formal too.’

3. THE HOW QUESTION

Amartya Sen has written extensively on the idea of the diversity of spaces in
which equality may be demanded and pursued. Any proposal that addresses
problems in the social sphere, must, o avoid a charge of being arbitrarily
discriminatory, demand equality of something. But, to bomrow Sen’s now
classic question, equality of what2 A choice has to be made [based on
acceptable reasons, of course} and this choice will inevitably lead to people
being treated unequadlly in other respects. To quote Sen: “Equaiity in what is
seen as the ‘base’ is invoked for a reasoned defence of the resulling
inequalities in the far-flung ‘peripheries’.” What is base and what periphery,
and how to justify the choice made, naturally raise difficult issues, which for
reasons of time and space | am unable to explore here. However, one
advantage of taking this approach, and on imporiant one, is that it draws
attention to the fact that certain measures in the pursuit of equality involve

treating people unequally. This much the Constitutional Court acknowledged
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in van Heerden, noting that the achievement of equality may often come at

a price for those who were previously advantaged.

However, the Court noted, because the long-term constitutional value of
equality is the establishment of a ‘non-racial, non-sexist society in which each
person will be recognised and freated as a human being of equal worth and
dignity’, the ‘price’ that the previously advantaged have to pay must be a
reasonable one. This tension between, on the one hand, ensuring equal
treatment of all citizens regardiess of certain characteristics such as race or
sex, and on the other hand, achieving a more equal distribution of welfare or
resources among cifizens that may in some instances require different
tfreatment on the grounds of those very same characteristics, is a familiar one,
and one that has also confronted courts in other jurisdictions. The
predominant method of resclving this tension in Europe is to use a test of
‘proportionality’, whereas in the United States courts apply the equivalent test
of ‘strict scrutiny’. The essence of these tests is that specific measures
designed to achieve substantfive equality (such as affiimative action) must
not be disproportionate violations of the equal freatment principle. In van
Heerden, the Constitutional Court stressed that the resolution of this difficult
question is not an abstract one, but one that is influenced by each country's
constitutional design, history and social context. Ours enjoin courts to adopt
an approach to equality that goes beyond equal freatment to some
understanding of social and economic equality between individuals or

groups.

In implementing this approach the Constitutional Court held that the level of
scrutiny of affirmative measures is lower than that which applies to claims of
unfair discrimination. In particular, there is less emphasis on the negative
impact of the measure - which would generally be on an advantaged group
- and more emphasis on the group that is to be advanced. Nonetheless,
courts must sfill ensure that the measure does not amount to ‘an abuse of
power’ and that if does not impose ‘substanfial and undue harm’ or

‘disproportionafe burdens’ on those excluded from the measure. Ultimately,
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transformation must be camied out responsibly and ifs adverse impact
minimised. Otherwise, according to the Constitutional Court, courts have a

‘duty’ to intervene.

The interests of the previously advantaged often loom particularly large in the
employment context, where persons belonging to this group are often passed
over for appointment or promotion in the pursuit of an affiimative action
policy. This raises the following question: under which circumstances would
courts consider the failure to be appointed or promoted to be a
disproportionate burden and worthy of intervention? The question really goes
to the magnitude of the preference aiforded to members of the
disadvantaged groups in the pursuit of an affirmative action policy. In other
words, when competing claims for scarce resources, such as jobs, are
weighed, ‘how heavy is the thumb that affrmative action actually places on
the scales?' This gquestion is important because the larger the preference, the
greater its tension with the merit principle (and it is worth pointing out that this
is so however one conceives of merit) and the greater the amount of

disruption of the interests of the non-preferred.

The least disruptive effect on their interests would occur when the preference
merely serves as a tie-breaking factor between two ‘equally qudlified’
candidates for a position. This would cause marginal harm to those excluded,
and in terms of the van Heerden analysis, not fall foul of section 2(2).
However, as one court made clear, to argue that affirmative action
considerations should only play a role where the candidates have the same
qualifications and merits would not advance the achievement of equality ‘in
a situation where a society emerges from a history of unfair discrimination.”
The most disrupfive of the interests of the non-preferred would be the
appointment of someone wholly unquadlified for the position and incapable of
doing the job required of him or her. This would cause ‘substantial and undue
harm’ to those excluded from the measure and no doubt fall foul of section
9(2).



10

We see then that the two exireme positions set out above yield relafively easy
answers. Requiring equal qudlifications would impose marginal harm on those
excluded, but would have limited effect. Using race as the only criterion for
appointment would not only be irrational, but impose undue burdens on
those excluded. The more difficult situations arise between these two
extremes. It would be myopic to deny that immense weight is given to race in
situations where certain positions or places are expressly set aside on that
basis. However, when would the point be reached when, in the words of
Denise Meyerson, ‘any further sacrifices of the principle of merit wouild make

not only whites but also blacks worse offe’

The EEA gives us at least one indication. In terms of the EEA, candidates from
designated groups will have to meet two criteria before being considered for
appointment or promotion under an employment equity plan. The first is
membership of the designated group; the second proof that they are
‘suitably qualified’. The definition of 'suitably qualified’ in the Act indicates
that membership in a ‘designated group' is not only a tie-brecking factior
when ftwo candidates are equally qualified, but is a consideration that may
even outweigh other qualifications, provided the person in question has, in
the view of the employer, the potential to ‘grow’ into the job within what is
seen to be a reasonable period of time. | have argued elsewhere that despite
the broad and seemingly open-ended definifion of ‘suitably qualified’,
employers should nevertheless employ the idea of a ‘threshold of
performance’ that candidates for a certain position must aftain. A strategy
whereby it is enough simply to be a member of a group with some
qudilification may lead to a levet of performance below this threshold, and
surely reinforce rather than change stereotypical and prejudicial views

towards members of disadvantaged groups.

Indications are that the failure to take a ‘threshold of performance’ into
considerafion occurred with some reguiarity in the public service. The

transformation of the public service from one that was overwhelmingly white
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and male in 1994 to one that is today broadly reflective of national racial
demographics is nothing short of remarkable. However, many have argued
that the accelerated drive to transform the public service often led fo the
appointment of people who did not have the qualifications, experience,
commitment or culture of service needed 1o be productive and loyal public
servants. In short, it led in certain instances to the appointment of people who
were not ‘suitably qualified'. By 2003 even the state admitted that the
shakeout of the public service had been severe and even counter-
productive. It led to a skills exodus and, most importantly, has impeded the
state's ability to spend revenue and deliver effective services, something that

impacts most adversely on the poorest and most marginalized of the citizenry.

As a general rule, courts will be reluctant fo interfere with the manner in which
employers define ‘suitably qudiified.” However, when these criteria amount to
‘insurmountable obstacles’ for members of the disfavoured group, they have
not survived judicial scrutiny. For example, in a decision regarding the
appointment of regional magistrates, the High Court held that a formula
aliocating marks to applicants based on race and gender, and resulting in
the automatic exclusion of any white male in competition for a position with a
black female, imespective of qudlifications, experience or skills, amounts to an

unacceptable barrier.

In addition, courts have also been willing fo investigate whether the criteria
that comprise suitable guadlifications have been applied propery. For
example, in the case of Greater Louis Trichardt Transitional Local Council, the
Labour Court overturned the appointment of a person to the position of town
freasurer in part because the empiloyer failed to demonstrate that any of the
criteria for the position were considered in making the appointment, including
the potential to develop the ability to perform the work.

Efficiency considerations in the private sector are largely self-enforcing, with
financial incentives compelling employers to define ‘merit' in a manner that

advances their own interests. Private employers will therefore, as a matter of
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self-interest, sail quite close to merit principles despite the relatively open-
ended definition of ‘suitably qualified’ contained in the EEA. However,
because this mechanism is less salient in the public service, legislation has to
step in to fill the void. In South Africa the need to balance equality with
efficiency considerations finds expression in the Constitution. The Conslitution
states that the public service must be both ‘broadly representative' and
‘efficient’, and the police service must discharge its responsibilities
‘effectively’. To be sure, these two objectives (promotion of equality and
efficiency) need not necessarily be in conflict. As the court pointed out in the
Stoman decision, a police service ‘could hardly be efficient if its composition
is not ... representative of the population or community it is supposed to
serve.” The argument is simple: only a police force representative of the
community it serves will enjoy the trust, co-operation and the support of that

community heeded to perform its functions effectively.

However, there may be situations in which the goai of the achievement of
equality will vield to efficiency considerations. For example, in Coelzer v
Minister of Safety and Security, the employer decided to keep positions in ifs
explosives unit open rather than filing them with suitably qualified members of
the non-designated group. The court heid that the balance between the
imperatives of representivity and efficiency should be a rational one. In this
case, however, the employer had failed to embark on this balancing
exercise, thereby ignoring the constitutional imperative that the police service
maintain its efficiency. The decision in Coefzer casts doubt on the lawfulness
of what some studies indicate has become common practice in the public
service, namely the refusal to fill positions even though qualified members of
the non-favoured groups are available. If one takes into consideration the
fact that the pubiic service is experiencing an alarmingly high rate of
vacancies, especially at senior management level, this judgment fakes on

additional significance.

4, THE HOW MUCH QUESTION
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When, if ever, will we be able 1o say that we have had enough affirmative
action, and that it should end? Opponents of affirmalive action, who argue
that legislation such as the EEA should contain a so-called ‘sunsei-clause’
stipulating that racial and other preferences will be abolished at a specified
future date, have posed this question with regularity. Unless a specific cut-off
date is established, they argue, affimative action has the potential to
become, at best, a permanent feature on the political landscape of the

country and, at worst, an institutionalized racial spoils system.

It is widely acknowledged that affirmative action is a temporary measure with
a specified goal or goals. Once these are achieved, the case for affirmative
action is correspondingly weakened and continued efforts in the interest of
offirnative action might well be regarded as discriminatory. The question of
the duration of affirmative action programmes is therefore closely tied up with
the justification that is offered for its existence. If the justification is purely
backward-looking, namely as a form of compensation for past discrimination,
then a convincing argument may exist for establishing a specific expiration
date for its demise. In van Heerden, for example, the purpose of the
differentiated employer contributions to the pension scheme was indeed
backward-ooking, namely to ameliorate past disadvantage, and therefore

had a finite lifespan of five years.

However, affiimative action in South Africa is not only justified as a remedial,
backward-locking measure, but also as a way of redressing existing
inequadlity. This is a more amorphous goal, which makes the establishment of a
specific expiration date difficult, if not impossible. What is important to note,
however, is that this relatively open-ended goal is again given more specific
meaning in the employment context. The EEA makes it clear that inequality in
the employment context manifests itself in the under-representation of
members of disadvantaged groups. The goal is therefore one based on more
equitable representation, determined primarily with reference to the relevant
regional, provincial or national demographic data. Does this mean that once
the workplace is more representative (however this may be defined by the
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employer), affirmative action should end? This question yielded opposing
answers in two recent decisions of the Labour Couri. In Willemse, the court
held that where an employer had adopted a policy stating that once targets
have been reached, ‘merit'’ should be the only consideration for
appointment, continued consideration of race and gender after the targets
had been met were unfair. However, in the case of Alexandre the Court
expressed doubt that a policy committing an employer to end affirmative
action once targets have been reached ‘advances the spirit and purpose of
employment equity and the notion of substantive equality’. It is thus not for
the employer to decide when to call an end to affirmative actfion, even if that
decision may have been the result of agreement between the employer and

employees.

The implication is that affiirmative action measures may be used not only to
attain equitable representation, but also 1o maintain it once the targets set
have been reached. In the United States, on the other hand, the Supreme
Court made it clear that an employer may only aim to ‘aftain’ but never to
‘maintain’ a racial balance in the workforce. This reflects the narrow
compensatory idea that employers may practice affirmative action only to
compensate for their own past sins — a significant consiraint on workplace
affiimative action measures in the United States. This restrictive requirement is
not part of our law and, in my view, the court in Alexandre appropriately
cautioned againstits incorporation. The possibility of experiencing what one
commentator calls a ‘re-segregation nightmare’ once an end to affirmative
action is announced is a real possibility in South Africa given the extent to
which inequadlity and disadvantage have solidified fo become part of the
very structure of society. To be sure, maintaining rather than attaining
‘equitable representation’ will impact on the status of affiimative action. It

may mean a supporting rather than a leading role, but a role nonetheless.

At the end of this part of my lecture, | want 1o return to a thesis that |
advanced at the outset, namely that inequdlity and disadvantage have

complex root causes. If we are serious about addressing disadvantage in all
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its complexity, then race-based redress seems a very blunt instrument indeed.
This becomes even more apparent as the current transformation project
begins to shift the social and economic relations of our society. EConomists
like Sampie Terreblanche and Nicoli Natfrass have pointed out that while the
gap between blacks and whites has decreased in recent years {although it
sfill remains o matter of concern), there has been a sharp increase in the
levels of inequadlity within racial groups, especially among Africans. Thus while
interacial inequality has declined, infra-racial inequality has increased. While
this intra-racial inequality has its origins in the political and economic changes
that occurred during the last 20 years of apartheid, it has increased
significantly during the past fifteen years as the race-based redress project
begins to take effect. Affiimative action has been remarkably successful of
deracialising the apex of the class structure, but has left the lower levels
largely untransformed. While the creafion of a black elite may be an
important moral and sirategic imperative in South Africa, the process of
creating this elite has highlighted the limitations of an exclusively race-based
strategy. It has created a small group of increasingly multiracial ‘insiders’ who
participate in and benefit from South Africa’s prosperity, while the large group
of ‘outsiders’ who are poor, unemployed, and disproportionately rural and
young, remains almost exclusively black. The confinuous shifts in South Africa’s
social and economic relafions as a consequence of curent race-based
redress strategies in my view demand a re-evaluation of the very strategies

themselves.

Such a re-evaliuation, for instance, ought to revive class as a tool of analysis in
South Africa — something that since 1994 has largely been relegated to the
past, where it had occupied such a cenfral role in the analysis of apartheid
and in constructing visions for the future. Other than in the United States,
where affirmative action based on class or socio-economic status will
disproportionately benefit whites who, by simple force of humbers, still make
up the maqjority of the poor in that country, apartheid and segregation
beqgueathed to South Africa a class structure that is largely, although by no
means exclusively, racially defined. And, as Adam Habib points out, this
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broad overlap between race and class categories ‘allows for a situation
where a redress sirategy with class objectives af ifs core would in substance
have the effect of mediating historical racial disparities...without reinforcing
racial idenfities and aggravating racism.” There may also be a strategic
advantage to use socio-economic considerations rather than race as the
basis of a redress strategy. In a recent analysis of a variety of surveys, Steven
Friedman and Zimitri Erasmus conclude that while there is a degree of
openness to redress on the part of white South Africans, framing it exclusively
in racial terms is not the most effective way of securing their acquiescence.
Where possible then, they argue, ‘redress is least likely to face resistance
where measures which would serve fo redress racial inequilies can be
phrased as anfi-poverly measures rather than as a means of reversing racial
power and privilege, even if this is ultimately the goal.’

What my analysis points to is the need for a more nuanced approach to
affrmative action -~ one that takes account of the complexity of
disadvantage and of the continuous shifis taking place in our social and
economic relations. In this regard, much can be leamed from the Indian
example, India has tackled with some sophistication the issue whether
different, paricular groups have different needs for affirmative action. India
maintains an extensive list of disadvantaged groups and use empirical
factors, including social discrimination, educational deprivation and
economic status, to determine group siatus. Some groups - the most
disadvantaged - have their own independent quotas, generally proportional
to population. Other groups dlso receive a set-aside, but one smaller than
their population share. Individual entitlements may depend on whether the
relevant individuals have been raised in privileged circumstances. Thus there
is a careful, elaborate and quite refined method for determining how

affirmative action will counteract or even dismantle disadvantage.

This begs the gquestion: how receptive is government to an alternative, more
nuanced approach to affirmative actione Many people, including myself,

have pointed out that complex political and economic reasons severely limit
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government's ability fo manoeuvre, and may lead fo an enirenchment of
current race-based policies. Economists have written extensively about the
vostly unequal economy inherited by the ANC in 1994, and about the nature
of the compromise that was reached with capital and the apartheid state. In
agreeing to respect the ‘market’ and impiement neoliberal, supply-side
policies in exchange for the acquiescence of state and capital tfo
democracy, the ANC severely limited its ability to namow economic
inequalities and eradicate poverty. This makes all the more important the
improvements that have occurred, namely the broadening of the racial
composition of the elite. Under these circumsiances of limited options, the
strategy of embracing identity politics as an alfernative to a more broad-
based economic redistribution serves the government well. As MacDonald
notes, racialism operates on a seductive logic, because it ‘maintains that
helping some members of the group helps the group, and helping the group
helps all of its members.” In other words, the assumption is that all black
people benefit when some of them join the capitalist elite. This assumpfion of
a shared identity of inferest of all black people serves to legitimate the
exclusion of the majority of blacks from sharing in the benefits of redistribution.

The Minister of Labour recently announced that affirmative action would
never be repealed. There are two ways 1o interpret this comment. Given the
political and economic redlities just described, it can be viewed as the
endorsement of the confinuity of current race-based strategies. However, an
alternative interpretation, perhaps less plausible than the first, but more along
the lines argued for in this lecture, is to view it as a recognition that the shifts in
social and economic relations resulting from race-based redress strategies
may necessitate a rethink of the strategies themselves. This would imply that
the Minister may be cormrect: while the end of affiimative action as we now
know it may be near, redress measures that respond in a focused and refined
way to the complex and contfinuously shifing forms of inequality in South

Africa may very well be here to stay.

5. CONCLUSION
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| have considered three questions that | believe are vital fo the current
debate on affirmative action, namely who should benefit, how these benefits
should be dilocated, and when the aliocation of benefits shouid end. Each of
these raises important questions about the society we wish to become, and it

matters enormously which choices are made.

In respect of the ‘who' question, | have argued for a complex understanding
of inequality and disadvantage — one that recognizes that inequalities follow
many axes, of which race is only one. Current redress sirategy, by placing
society into two (or four) simplified camps, denies the complexity of causal
relationships and of corrective action. In addition, it perpetuates race
consciousness, which has implications for the goal of creating a non-racial

society.

in respect of the ‘how’ question, my argument centred on the recognition
that aoffirmative action, in the words of Justice Sachs, disturbs rather than
freezes the status quo. Although due attention must be paid to the interests of
those previously advantaged, the focus is squarely on the group to be
advanced. This is significant, because it frees one from the shackies of what is
essentiolly a conservative discourse about minority rights and nofions of
innocence that so often bedevil the affiimative action debate. | have
nonetheless argued for an approach to the application of affimative action
measures that weakens, rather than reinforces, stereotypical and prejudicial

views.

Finally, in respect of the ‘how much’ question, | have argued for an
appreciation of the shiffs in social and economic relations that result from
cumrent race-based redress strategies. If we are committed to addressing
disadvantage in dll its complex manifestations, then the consequences of
current race-based strategies should drive home the recognition that the time
may have come - if not to replace - then at least to augment, the blunt

instfrument of race with something infinitely sharper.
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